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IN THE SUPREME COURT OF THE TERRITORY OF

HAWAIL
Ocronee Tery, 1001,
I.TBANA de NOBREGA v. SYLVANO de NOBREGA.

Excerrions rrom Fimst Cizcorr Courr.

Spmntren Ocropee 9, 1901, Decroen Novemser 22, 1901,

Garenarran axn Peraey, JJ., asp Goseser F. Lirrie, Cizcorr

Jupck, 1v rrace o Frear, C.J., ApsEsT.

Under Section 1943, Civil Laws, authorizing the Circuit Court upon
granting a divorce for the aduitery of the husband, ete., to “make

such further order or decree agalnst the defendant, compelling
him * ® * to provide such suitable allowance for the wife, for

her support as the court shall deem just and reasonabie,” ¢ * *
the court may make such allowance in gross.

The court has no power under this statute to order a division of the
husband’s real estate and to vest title to a part thereof In the

wife.
A wife who owns In her own right real estate of the value of $3,500. or

$4,000. Is mot !n “destitute circumstances" as provided in Section
1938, Civil Laws, and an zllowance to her of temporary alimony

cannot be sustained.

OPINION OF THE COURT BY GALBRAITH, J.

The libellant filed suit in the court below for divorce on the
ground of adultery of the libellee and asked for a divorce a
vinculo and for suit money, also that the court order an “equit-
able division of the property, stauding in the name of the libel-
lee,” Letween them.

The right of the libellant to a divorce was not contested and
she was deerced an absolute divoree on the ground alleged in the
libel. The court further decreed “that she shall have one equal
half intercst and be the sole owner of one-half of all the real
property and the improvements thereon now owned by the said
libellee in the Territory of Hawaii, or in which he may be in-
terested, and the said one-half interest in the said real property
of the libellee, the gaid Sylvano de Nobrega, is hereby vested in
the libellant,” and further that the libellee forthwith execute
a good and sufficient deed conveying one-half interest in said
property to the libellant and sets out a description of the prop-
erty by metes and bounds. The libellee is also ordered to pay
the costs and the sum of $300 to the libellant for her attorney’s
fee and to pay her $15 per week as temporary alimony until
the cxccution of the deed for the property, or the further order
of the court.

The libellee exceptd] to the decision of the court as being
eomtrary to law and the evidence, and the weight of the evi-
dence, also to that part of the decree directing the payment
of temporary alimony and to that ordering a divisiop of the
real property. Other exceptions were taken at the hearing but
were abandoned at the oral argument.

The Circuit Court in its decision, among others, found the
following faets:

“That the defendant has lived in open and notorious adultery
as alleged in the eomplaint, and that he is now living in open
and notorious adultery with one Mary Kaaihaole. It further
appears from the evidence that the defendant has children by
the said Mary Kaaihaole. In fact, the evidence in this ease dis-
closed the most horrible, inhumwan and disgusting conduet on
the part of the defendant, for it appears from the evidenee that
plaintiff lived with the defendant for some twenty-two years;
that during said time she deported herself as a wife should to
her husband; that she went out to work and worked for wages,
giving the money she received from such work to her husband,
and which he invested in property, being the property now held
by him; that two years ago, the plaintiff at that time, having
become aged, and having lost the bloom of vouth, the defendant
cast her aside, got her to execute an agreement of separation,
and took into hiz family as his mistress a younger and spright-
lier maiden. The defendant in this case appears to be healthy
and robust, and s much younger looking than his wife. He
undoubtedly thought that he could east her aside without hav-
ing to account to her in the future. 1In fact he agreed to give
her six dollars a week for her support when she left him two
vears ago by reason of his e¢ruel and inhuman treatment to her.
It further appears from the evidence that the defendant, after
making such payments of six dollars a week for a while negleet-
sl and refused to keep them up, and thereafter the plaintiff
horein discovered that defendant had taken to his home, and

was living 1n open and notoricus sdultery with the said Mary
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Kaaikiaole, and it appears from the evidenee he now has her at

his place called the homestead., living with her as if she weore
his wif wife who slaved for him during thele mar-
gy 11 ¢S was living with him, 18 now T|~ N
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this is proper, rather than to awand alimony in & lump sum.
Under the evidence in this case the court feels that the plain-
tiff hervin should be deerced one-half of the property now held
by the plaintiff and defendant together. It appearing from the
evidence that the plaintiff has one picce of property in her own
name, and it being community property, this should be put in
with the defendant’s property, and sn equal division of the
property made.”

1t is contended on behalf of the libelee (1) that the Circuit
C'ourt under the law had no authority to make an allowance of
alimony in gross; (2) that it had no authority to order a divi-
sion of the real property and to vest title in the libellant; (3)
that, if the court possessed the power claimed and exercised in
this ease, the amount of property decreed libellant is in exeess
of the amount to which she would be entitled in equity and
good conscience without the allowance of temporary dlimony
provided for in the decree.

It is insisted on behalf of the libellant that the libelee is
estopped either from denying the power of the court to decree
alimony in gross or to order a division of the real property, (1)
because there was introduced in evidence at the hearing a writ-
ten stipulation wherein the libellee agreed to pay the libellant
the sum of £4,000 as alimony; (2) that while testifying as a
witness in the case the libelleo said that he would prefer to pay
alimony in land rather than in money.

1t does not seem that the doctrine of estoppel has any appli-
cation to the fact of this case. The court by its deerce did not
attempt to enforce the stipulation for the payment of alimony
in gross and the evidence showed that this stipulation was not
accepted by the libellant and was expressly repudiated by her.
The fact that the libellee expressed a willingness to pay alimony
in land rather than money certainly cannot estop him from con-
testing the power of the court to compel him to give one-half
of his land. It nowhere appears that the lilellee consented to
the deerce as entered or expressed his satisfaction with it. The
facts of this case distingunish it from those where the appellate
courts have affirmed the decree on the theory of the consent of
the parties. See Calame v. Calame, 25 N. J. E. 548; Crews v.
Mooney, T4 Mo. 26.

Iad the Circuit Court power in decrecing the divorce to
make an allowance to the wife of a gross sum as alimony, or in
lieu of alimeny, and order the same paid from the estate of the
hushand? If this power exists it is by virtue of the statute.
The statute reads, “Upon granting a diverce for the adultery
or other offense amounting thereto, of the husband, the court
may make such further decree or order against the defendant,
compclling him to provide for the maintenance of the children
of the marriage, and to provide such suitable allowance for the
wife, for her support, as the court shall deem just and reazen-
able, having regard to the ability of the husband, the character
and situation of the parties, and all other cireumstances of the
caze.” (C. L. See. 1943.)

It will be observed that the word alimony was not used in
the above section. The phrase “to provide such suitable allow-
ance for the wife” is certainly broader than the technical term
“glimony,” as known at the common law. 1 Dlackstone, p 441.
“Alimony is not a sum of money or a spoo_iﬁ.c proportion of the
hushand’s estate given absolutely to the wife, but it is a con-
tinnons allotment of sums payable at regular intervals, for her
support from year to year,” Douvier, p. 131.

Under the Illinois statonte authorizing the court to

“make
cuch erder touching the alimony and maintenance of the wife,”
an annual allowance to the wife has been sustained.  (Ree Len-
nahan v. O’ Keefe ot al., 107 111, 620.)
has also been upheld under this statute.
mann, SO 111, 274; Draper v. Draper, 63 Id., 17; Plaster r.
Plaster, 47 Id., 200; Robbins v. Roblbins, 101 Id., $17.)

In Massachusetts where the wording of the statnte is very

An allowance in gross

(See Dinet v. Eigen-

gimilar to our own Mr. Justice Gray said in rendering jude-
ment for the court, “This conrt has long been vested, by sne-
cessive statutes, with authority, upon granting to a wife a de-
cree of divoree, cither from bed and beard or from the bond of
matrimony, to allow ler reasonable alimony out of her hus-
band’s estate.” * *

these statutes has always been that such alimony might, at the

* “And the practieal construetion of

diseretion of the court, be ordered to be paid in one gross sum,
instead of being made pavable at stated periods.” DBunowrs v.

Purple, 107 Mass., 431; also see Chase v. Chase, 105 Id., 355.

The langnage of the statute of California is almost identical
with that of our statute and authorizes the court to “make sach
suitable allowance to the wife for her support, during ber lifo
or a shorter period.”  The Court said in construing this see-
tion, “The question is, had the court the power, under this see-
tion, to roqquire a gross sum to be paid to the plaintiff for her
support. We think the language broad enough to confer this
power. It will be olwervisd that the allowance may be for the

wife's support during her life and there is nothing limiting it
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sufficient reason for the legislature to empower the conrt t,
finally adjust and determine the financial relations as well a-
the marital rights at one and the same time. We are of the
opinion that the cirenit court was fully authorized to mako un
allowanece to the libellee in gross.

The next question presented by the record is, did the Cireuit
Court have power to order a division of the real estate and vest

title to one-half thereof in the libellant? The statute makes no

mention of property but authorizes the court to make “such
suitable allowance for the wife,” cte. In Illinois where th
statute anthorizes the court to “make such order touching the
alimeny and maintenance of the wife,” it was held that “ihe
practice of vesting the fee of real estate in the wife by deerce
for alimony, althongh sometimes sanctioned by this eourt under
special cireumstances, is objectionable.” Ross v. Ross, 78 Ill..
402; and in Robinson v. Robinson, 101 111, 422, the court
said, “Under such cirenmstanees, while it was proper that Rob-
bins should be decreed to pay to his wife for her support and
the support of his children a reasonable sum of moncy as ali
mony upon the granting of a divoree, yet we are of opinion tha
it was error to deeree the wife the title to the quartersection of
land named in the decree.”

Under the Towa statute which provides that the eourt “may
make such order in relation to the children and property of the
partics and the maintenance of the wife as shall be right and
proper,” the court said in Russell v. Russell, 4 Greene 29, “If
the law should be so enforced as upon a prayer for alimony to
distribute in fee simple the real estate of the husband between
him and his wife, it might tend to promote litigation of this
kind, and render the proceeding nnder the code for divorce not
only an easy mode of shaking off the honds of matrimony, but
an ingenious and fashionable way of ;u:plirin;_: title to real estaw:
and changing the inheritance thereof. We think in every view
of the case, it was going too far for the court to divest the hue

band of the fee simple title to any portion of his land and trans-

fer it to the wife for the purpose of giving her alimony.” How
ever, lator deeisions of the same conrt have recognized the right
of the conrt to divest the husband of the title to real estate in
Caole v. Cole, 23 Towa, 433;: Zuver v. Zuver, 36
The holding in

divoree eases.
lowa, 190; Lwing v. O Meara, 59 Towa, 326,
these later cases sustaining the right to vest the fee in real estate
in the wife in divorce procecdings, is bhased on the use of the
word property in the statute.

By the “unwritten law of the TTnited States,” a court eannot
award to the wife specific property as alimony.,  Stewart, Mar
riage and Divoree, Sce. 374: 1 Dishop, Marriage, Divorce amd
This prower 18 gin?!‘l to whe
We do not think shat

the langnage of our statute is broad enough to <how a clear in

Separation, Sections 13583 to 1421,

conrts in many of the states by statutes,

tention on the part of the legislatvire to confer this power en
the Cirenit Court nor do we feel authorized to extend the terms
of the statute by interpretation =o as to confer a power that she
legislature may not have intendaed to give.  Section 1947 foly
authorizes the court to enforce any money judgment for ali
mony it may render.

We have hereto found that under the evidence of the case.
the deeree caunot be sustained on the theory of the consent ol
the parties, and we now conelude that the court had no power
mider the statute to order a divisian of the real estate.,

The trial conrt was in error in the decision in finding that
the real property in the name of the libellant should be divided
1945,

C'ivil Laws, on the entry of the deeree of divoree the real estate

amnd eme-half m:n\‘l-_\‘wl to the libellee. Under Section
owned by the wife became her “sole and absolute property.”

The conrt was also in error in making the order for the pay
ment of $15.00 per week as temporary alimony.  This order can
only be sustained on the theory that the libellant was in “dests
tute cirenmstances.”  (Secetion 19035, Civil Laws.) The cour
found that the libellant owns in fee real estate of the value of
3,500 or $4,000; <nelr a person eannot be said to be in *desti
tute cirenmstances” and wnable to support herself pending the
litigation in this ecase.

The c¢ontention is made by a member of the eonrt that o
decision on the question of the power of the Cirenit Court to
make an allowance in gross is not called for by the record in
this ¢ase.  Is this correet?

It certainly cannot be denied that the kind of an allowanet
that the Cireuit Court may make to the wife under Section
The Cir

cutt Conrt, under this statute, made an allowance in gross, in

1943, Civil Laws, is fairly presented by the record.

ien of alimony—not in monuey but in property—real estafe.
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